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WILLIAMS BROS. v. TRIPP. 613 

Supreme Court of Rhode Island. 
WILLIAMS BROTHERS v. TRIPP, City Treasurer. 

A statute being in force providing that "all highways * * * lying and being 
within the bounds of any town, shall be kept in repair and amended, from time to 
time, so that the same may be safe and convenient for travellers with their teams, 
carts, and carriages, at all seasons of the year, at the proper charge and expense 
of snch town, under the care and direction of the surveyor of highways for such 
town." * * * " Such town shall also be liable to all persons who may in any- 
wise suffer injury to their persons or property by reason of any such neglect ; to 
be recovered in an action on the case, to be brought against the town or towns 
which are bound to keep said road or bridges in repair as aforesaid." The city 
of Providence, under authority given it by the legislature of the state, built by 
contract a sewer in Washington street, a highway in said city. The street was 
obstructed and rendered impassable during and by the construction of this sewer. 
W., a grocer doing business on the obstructed part of the street, sued the city for 
loss of profits and increased expense and trouble in the conduct of his business 
caused by the obstructions in the highway, claiming that the work of construction 
had been unduly and unnecessarily prolonged. At the trial the court instructed 
the jury that if the work was done with reasonable care and diligence, taking no 
more time than was necessary, the plaintiffs, though seriously injured, could not 
recover at all ; but that, if there was unreasonable delay in doing the work, and, 
during this delay, access to the plaintiffs' store was cut off or obstructed, in the 
manner described, it was an injury to the plaintiffs for which the plaintiffs would 
be entitled to recover : recovering damages, however, only for the prolongation 
of the obstruction beyond what was reasonably necessary. Held, that there was 
no error in the instruction. 

Held, further, that the injury complained of was not one common to the plain- 
tiff and the rest of the public. 

Held, further, that the act of the legislature, authorizing the construction of the 
sewer, impliedly remitted the duty of keeping the highway where the sewer was 
building, "safe and convenient," but that this implied remission was only for 
such time as was reasonably necessary for the work. 

Held, further, that the city, by a contract for its own benefit, cannot relax the 
obligation of a duty imposed on it by statute for the puhlic benefit. 

The doctrine that a municipality cannot be held liable for the consequences of 
an act which it is legally authorized or is required to perform, will not justify an 
invasion of private property even if the invasion is only consequential. 

Defendants' petition for a new trial. 

Dexter B. Potter, for plaintiffs. 

Nicholas Van Slyek, City Solicitor, for defendants. 

The opinion of the court was delivered hy 

Durfee, C. J. — The first count in the declaration alleges that 
the city of Providence " wrongfully neglected and refused to keep, 
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and to keep in repair, a certain public highway in said city, com- 
monly called and known as ' Washington street,' so that the same 
was safe and convenient for travellers, their teams, carts, carriages, 
and on foot, as by law it was bound to do ; but, on the contrary, 
suffered and permitted said highway to be and remain out of repair, 
and unsafe and inconvenient for travellers, with their teams and 
carriages, and for foot-passengers : to wit, said city made, and suf- 
fered to be made, deep cuts and excavations in, and along, said 
highway, and threw, and suffered to be thrown upon said highway, 
and the sidewalks to said highway, and in front of the place of 
business of the plaintiffs, large quantities of dirt, stone, and gravel, 
and suffered and permitted the same to be and remain in said high- 
way, and upon the sidewalks, for a long space of time, to wit, from 
October 1st 1872, to May 12th 1873, by means whereof the said 
plaintiffs, while travelling on and using the said highway, andAvhile 
carrying on their usual and ordinary business, viz., that of keeping 
a grocery store, were greatly injured and damnified thereby, and 
thereby lost their usual trade, and the profit that would otherwise 
have accrued unto them, by carrying on their business, as aforesaid, 
and were also thereby put to great trouble and expense in moving 
merchandise, and in delivering goods, and were also put to great 
trouble and expense in extra labor," &c. The second and only 
other count is similar to the first. 

The testimony produced at the trial in support of the declaration 
showed that, in 1872-1873, the plaintiffs kept a grocery on Wash- 
ington street, and that in October 1872, the street was excavated 
for a sewer, and the dirt thrown from the excavation upon the sides 
of the street, and over the sidewalk in front of the plaintiff's store, 
and for considerable distances above and below their store, thus 
rendering the street impassable for teams, and inconvenient for 
pedestrians, and putting the plaintiffs to additional trouble and 
expense in receiving and delivering goods, and deterring, for awhile, 
a portion of their habitual customers from resorting to the store for 
trade. The plaintiffs also submitted testimony to show that, after 
the street was put in this condition, it was suffered to remain so for 
two or three weeks, w T hile little or nothing was doing towards the 
construction of the sewer ; that then the work was resumed, and 
went on for about fifty days before it was completed, but that the 
dirt and stones were not entirely cleaned away until some time in 
April 1873. They claimed indemnity for their loss of trade, and 
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for the increase of expense and trouble, incurred by them during 
the unnecessary prolongation of the work. For the city, testimony 
was introduced to show that the sewer, though constructed under 
the authority given to the city, was not constructed by, but for the 
city, under contract with it, and that the contractors, not the city, 
had control of the men employed on the work, the city having 
power only to supervise the work, and to take it from the contractor 
and complete it itself, in case the contractor should fail to fulfil the 
terms of the contract, first giving the contractor three days' notice 
in writing of its intention to do so. Testimony was also introduced 
to show that the city took pains to ascertain that the contractor 
was a proper person to contract with for the work, and that, after 
it learned that the work was not progressing with reasonable dis- 
patch, it gave the contractor the three days' notice, stipulated for 
in the contract, and thereupon put the sewer into the hands of 
another contractor, who pushed it forward to completion with proper 
expedition. 

It was contended, on the part of the city, that if the city had 
used reasonable care and diligence in making the contract, and in 
taking the work out of the hands of the contractor when he failed 
to perform it with due dispatch, the city was not liable to the plain- 
tiffs in this action for any delay or negligence on the part of the 
contractor or his employees. It was also contended that the injury 
sustained by the plaintiffs was an injury which they sustained in 
common with the rest of the public, and was not so special and 
peculiar in its character that it would entitle them to maintain their 
action against the city. These points were presented in various 
requests for instruction, which, however, we do not -deem it neces- 
sary more particularly to recite. The court instructed the jury 
that, if the work was done with reasonable care and diligence, taking 
no more time than was necessary, the plaintiffs, though seriously 
injured, could not recover at all ; but that, if there was unreasonable 
delay in doing the work, and, during this delay, access to the 
plaintiff's store was cut off or obstructed, in the manner described, 
it was an injury to the plaintiffs for which the plaintiffs would be 
entitled to recover : recovering damages, however, only for the 
prolongation of the obstruction beyond what was reasonably neces- 
sary. The jury found a verdict for the plaintiffs for $200. The 
case is now before us, upon the defendants' petition for a new trial, 
for alleged errors in the instructions to the jury. 
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Two questions are raised by the petition : 1st, was the injury 
resulting to the plaintiffs from the obstruction so special and peculiar 
that an action on the case will lie in their favor for the damage ? 
2d, if so, will the action lie against the city of Providence, notwith- 
standing the contract under which the work creating the obstruction 
was done ? 

1. We do not think the injury was one which the plaintiffs suf- 
fered in common with the rest of the public. It was peculiar to 
themselves. The public generally suffered no such loss of trade, 
and was put to no such trouble and expense in receiving and deliv- 
ering goods as the plaintiffs suffered and incurred in consequence 
of the obstruction in front of their place of business. Wilkes v. 
Hungerford Market Co., 2 Bing. N. C. 281, is a leading case upon 
this subject. There the plaintiff, a bookseller, having his shop on a 
public thoroughfare, suffered a loss of trade or custom, in conse- 
quence of an unauthorized obstruction across it. The court decided 
that the injury was peculiar to the plaintiff, and that he was there- 
fore entitled to recover. See, also, Stetson v. Faxon, 19 Pick. 
147, where the cases upon this point, occurring previous to 1837, 
are fully collected and reviewed : Blanc v. Klumpke, 29 Cal. 156. 
The obstruction here was not remote, but abutted directly on the 
estate of the plaintiffs: Willard v. City of Cambridge, 3 Allen 
574. 

There is a matter connected with this point which was not dis- 
cussed at the bar, but which deserves a passing remark. In Maine, 
Reed v. Inhabitants of Belfast, 20 Me. 246 ; Sandford et ux. v. 
Inhabitants of Augusta, 32 Id. 536 ; Weeks v. Inhabitants of 
Shirley, 33 Id. 271 ; in New Hampshire, Ball v. Town of Win- 
chester, 32 N. II. 435; Griffin v. Sanbornton, 44 Id. 246; in 
Massachusetts, Smith v. Inhabitants of Bcdham, 8 Cush. 522 ; 
Holman v. Inhabitants of Townsend, 13 Met. 297 ; Brailey et al. 
v. Inhabitants of Southborough, 6 Cush. 141 ; Earwood v. City 
of Lowell, 4 Id. 310 ; and in Connecticut, Chidsey v. Town of 
Canton, 17 Conn. 475, it has been held that towns, under their 
statutes, are liable only for injuries to person and property suffered 
by persons using the highway, and not for damages sustained in 
consequence of not being able to use it, nor in consequence of not 
being able to use it without additional trouble and expense. 

Some of the cases cited were decided in view of the specific terms 
used in the statutes, and some of them in view of the fact that 
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language, originally specific, had been generalized in revision for 
the sake of brevity merely, as was supposed, and not to extend its 
meaning : Harwood v. City of Lowell, 4 Cush. 310. Our statute 
makes the towns ; ' liable to all persons who may in any wise suffer 
injury to their persons or property by reason of any such neglect." 
The provision appears first in the Digest of 1844. It has always 
remained the same. Its meaning cannot be narrowed by tracing 
it to an earlier form. It is certainly broad enough, giving proper 
effect to the words " in any wise," to cover a consequential injury 
to property, and, therefore, broad enough, we think, to cover the 
injury complained of by the plaintiffs. 

2. A statute of the state makes it the duty of the several towns 
and cities of the state to keep their respective highways " safe and 
convenient" for travellers with their teams, carts, and carriages, at 
all seasons of the year, and provides that any town or city which 
shall neglect this duty " shall be liable to all persons who may in 
any wise suffer injury to their persons or property by reason of any 
such neglect." The duty being imposed by statute cannot be qual- 
ified by anything of less authority. A town or city which is sub- 
ject to the duty cannot qualify it by contract or otherwise. But 
by statute it can be qualified, and qualified, too, either expressly or 
by implication. A statute confers upon the city of Providence the 
power to make sewers in the streets of the city. This power can- 
not be exercised without a remission of the duty, and, therefore, 
by implication, the duty is suspended, while a sewer is making, for 
so long a time as is reasonably necessary to do the work. But 
beyond that the implication does not go, and, therefore, if more 
time is taken, it is taken in violation of the statutory duty, and any 
person who is specially injured thereby, either in his person or his 
property, is entitled to indemnity under the statute. This would 
hardly be disputed if the city had made the sewer for itself. The 
contention is that the city did not incur liability, because, instead 
of making the sewer for itself, it let it out to be made by a con- 
tractor. In support of this many cases have been cited. The 
cases cited are, however, distinguishable from the case at bar. They 
were decided on the principle that, when a person has work done 
for him under contract, without reserving to himself any direct con- 
trol of the contractor or his men, there is no relation of principal 
and agent, or of master and servant, between him and them, and, 
Vol. XXV.— 78 
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consequently, no such liability for their torts and negligences as is 
incident to that relation. The cases would have value as precedents 
if, for instance, the city were sued for some tort or negligence of 
the contractor or his men, not amounting to a public nuisance. The 
city, if so sued, could not, according to those cases, be held, if it 
had parted, and could lawfully part, with the control of the work. 
That, however, is not this case. Here, the city is sued for neglect- 
ing its statutory duty. It says in excuse that the duty was sus- 
pended for the time being by the making of a sewer in the street, 
under an authority conferred on the city by statute. The answer 
is, that the work on the sewer was unreasonably prolonged. The 
city replies that it is not to blame for that, because the making of 
the sewer was committed to a contractor. Then comes the ques- 
tion whether the city can, by making a contract for its own benefit, 
relax the obligation of a duty imposed upon it by statute, for the 
benefit of the public. We think it cannot. The city has both the 
duty to perform and the power to exercise, and, if it exercises the 
power, it is bound to exercise it so as not unnecessarily to circum- 
scribe or suspend the duty. It may make the sewer itself, or it 
may commit the making to contractors ; but if it elects to commit 
the making to contractors, it must still see to it that the streets are 
not unnecessarily obstructed ; for, in whichever way the work is 
done, the duty to keep the .streets safe and convenient is the same : 
Storrs v. City of Utica, 17 N. Y. 104 ; City of Cincinnati v. Stone 
et al., 5 Ohio St. 38 ; Brooks et ux. v. Inhabitants of Somerville, 
106 Mass. 271, 276 ; Inhabitants of Loivell v. Boston $• Lowell 
Railroad Corp., 23 Pick. 24, cited and commented on in Hilliard 
v. Richardson, 3 Gray 349, 352-3 ; Water Co. v. Ware, 16 Wall. 
566, 575 ; dray et ux. v. Pullen £ Hubble, 5 B. & S. 970 ; Hole 
v. Sittingbourne $• Sheerness Railroad Co., 6 H. & N. 488 ; Leshcr 
v. Wabash Navigation Co., 14 111. 85 ; Chicago, St. Paul §■ Fond 
du Lac Railroad Co. v. McCarthy, 20 111. 385. 

We find it unnecessary, in the view which we have taken, to 
consider a question which has been somewhat discussed, namely, 
whether the city did not reserve to itself such a control of the con- 
tractor and his men as to make it liable, even as principal or master, 
for their torts and negligences. We express no opinion upon that 
question, but, for the reasons already stated, refuse a new trial. 

Petition dismissed. 



